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KPUMUHANTN3ALINA U
AEKPUMUHANN3ALINA KAK NMPOABIEHUE
PEANU3AUUU NPUHUUNA TYMAHU3SMA B

YronoBHOM NPABE YKPAUHDI

Omnia jura hominis causa constituta sunt —
Paou uenosexa ycmanognensi 6ce 3aKoHbl

MHorue y4eHble UCCIEe0BATN peaTn3aliio MPUHITIIA T'yMaH!3-
ma (manee I11') B yronoBaowm mpase. K aum otHOCsTCs: A. B. ["aneniok,
. B. Kopmukos, H. A. Jlomamenko, B. B. Mansues, B.Jl. ®umnmo-
HOB, M. U. XaBpontok, M. B. lOrokuna u npyrue y4ensie. P ydeHbIx
WICCIIEZIOBAJIHN OT/ICbHBIE aCIIEKTHl METOIOB KPUMHUHAJIM3AIUH H Jle-
KpuMuHagu3anuu B gactHoct: [[. A. bamaGanora, B.H./Ipemun,
10. YO. Konomuen-Kamycruna, H. Kpuctn, B. A. Tynskos, H. 1. Xas-
POHIOK H IpyTHE YICHBIC.

OpHako HE JOCTAaTOYHO YAENEHO BHHUMAHHUS KOMILIEKCHOMY
aHAIN3y KPUMUHAIU3AIUNA W ACKPUMHUHAIHM3AIUN KaK TMPOSBIICHUS
peanmn3anmy npuHOMNA rymanusma (ganee I1I7) B yromoBHOM mpaBe
YKpauHbl, 4TO ¥ 00yCIIaBIMBAET aKTYaIbHOCTh TEMBI HCCIIE0BAHUSI.

K coxanenwuto, To, 9To (hopMuUpyeTcsa B HAyKe, HE BCET/Ia OTpaka-
eTCsl B 3aKOHOJATEeNbCTBE, TI0 APYTOMY pealln3yeTcs W Ha MPaKTHKE.
CBs13aHO 3TO, B TOM YHCIIE, C CYIIIHOCTHIO YEIOBEKa. Y YSHBIE — JIIOAM,
3aKOHO/IATEINb — YEJIOBEK, MPABONPUMEHHUTEND (CIIEI0BaTENb, IPOKY-
pOp, CYIbs B IPYTHE) — YETIOBEK.

BaxxHo oco3HaTh Kakue KayecTBa M CBOICTBA YelIOBeKa 0100psi-
FOTCSI M, COOTBETCTBEHHO — «BO3HArpakaaroTcs» (cepa mpasa), a xa-
KHE He OI00pSIFOTCS, OCYKIAI0TCS M Haka3biBatoTcs (cdepa Herpasa).
B meHTp Bcero CTaBHUTCS YEIOBEK C YEIOBEYHBIM (MCTUHHO T'yMaH-
HEIM) cofepkanreM. He Bce 0cOOCHHOCTH (B TOM YHCIIE, U TJIaBHBIM
00pa3oM I'yMaHHOCTb B YTOJIOBHO-IIPABOBBIX OTHOIICHHSAX) YEIOBEKa
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KaK IMpeJICTaBUTEN YEI0BEUYECKOro posia, OT/ENBHOIO YelloBeKa, BO-
3MOXKHO TIPEIyCMOTPETh B 3aKkoHe. BaxHO, YTOOBI KaXAblii CyOBEKT
YTOJIOBHBIX TPaBOOTHOIIEHWH HMENl paBHOE IMpaBO Ha TyMaHHU3M.
[IpaBa yenoBeka YK VkpanHsl obecnedynBaeT BO3MOKHOCTBIO TPHB-
JICUEHUS K YTOJIOBHOW OTBETCTBEHHOCTH JIMLI, KOTOPBIE UX HapyLIAIOT
(HapylieHue mpaBa Ha >KU3Hb B YTOJIOBHOM MpaBe — 3TO yOWIicTBO,
OTBETCTBEHHOCTH 3a KOoTOpoe mpeaycmorpeHa cT. 115 YK VYkpaunst
B BHJE JIMIIEHHUS cBOOOIBI CpOKOM 110 15 mer). BriTh 00s13aHHBIM B
YTOJIOBHOM IIpaBe — 3HAUUT HE HapyllaTh NpaB (IpaBa Ha >KU3Hb, HA
3/I0pOBbE, IKOJIOTUIECKYIO 0€30IaCHOCTh U APYTUX MPaB) APYTHX JIFO-
JieH, He HapylIaTh 3aIpeToB, 3aKpeIuIeHHbIX B YK YkpauHsl.

OpHako, 4eJOBeK BUIWT TOJBKO MpaBa, 3a0biBasg 00 00s3aHHO-
crax. «Hemapom coBpemeHHuKH (OOBSICHEHHE Halle: T'yMaHHCTOB
KJIACCUKOB) OOBSIBIISUIN «TYMaHHUCTUYECKHE HOBEIIBD O0OMaHYHMBOM
3a0aBOM «IOATOB», HENPUTOJHOMN JUIS >KU3HU M OMACHOM Ui Tpa-
Ba. Bynymiee 3Ty onacHocTh noareBepauio» [4, ¢. 93]. Heobxonumo,
9yTOOBI MPaBO Ha TYMaHU3M COOTHOCHIIOCH C OOSI3aHHOCTBIO IMPOSIB-
JICHHs] TyMaHW3Ma K JpyruM. MIMeHHO 00s3aHHOCTH, BO3JIOKEHHBIE
Ha 4esloBeKa, rapaHTUPYIOIIKE pealn3aliio NpaB ¥ NpeaynpeKaaroT
370yMOTPEOICHHS TAKUMHU TPAaBaMH.

[Ipenocrepexxenus (omacHocTH, pucku) peanuzanuu [1I" B mpaso-
MIPUMEHEHUH (B TOM YHCIIE B IIPOIECCE peanu3aliid METOA0B KpUMHU-
HaNW3alUK U JeKpUMHHaIn3auuu) 3asucsat ot ero (I1I7) upesmepHoii
WM HEOCTAaTOUHOM pean3aliiy, 3aBUCST OT CYITHOCTH YeJIOBEKa.

B 2011 rony pyxoBoacTBysch 3akoHOM YKpauwHbI OT 15 ampens
2008 roma 0 ryMaHU3aI[MH YTOJIOBHOW OTBETCTBEHHOCTH TOMY OBLIO
JIeKpUMHHaIU3upoBaHo 19 cocraBoB npectymnenuit. Ho tak xax I
nmeeT Oonee ITyOUHHBIH CMBICIH, U 00pallieH He TOJIBKO K JIHILY, COBEp-
IIMBIIEMY TPECTYIJIEHUE, U TYMaHHU3alHsl, COOTBETCTBEHHO, TOJIKHA
YUUTBIBAaTh TyMaHU3M Kak Teoputo ¢ ero (I1I") yronoBHo-npaBoBeIMH
ocoOeHHOCTSIMU. JleKpuMHUHAIM3aus — OJHa U3 (OPM MPOSIBICHHUS
TYMaHHU3alM¥ B OTHOLIEHWM JIMII, COBEPIIAIONINX JIESHUS, KOTOphIE
JIeKpUMHHaI3upoBansl. Kypc Ha rymann3anuto, 3anoxxeHHsi B 2008
rony [1] He BorIomaeT cOaraHCHPOBAHO HAMPABICHHON peann3aliu
II" B oTHOWIEHNN CYOBEKTOB YTOJIOBHBIX MPaBOOTHOIICHUN U TIOCTE-
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MEHHO NpUBOAUT K moHuMaHuio 1" kak coBepIIIEHHO 0TKa3a OT HaKa-
3aHHA. DTO ABJICHUE €Il Ha3bIBAIOT AOOAUUUOHUIM.

Kak nexpumuHanuzamnuss He OTOXIECTBISIETCS C pealu3aluei
MPUHIUIIA TYMaHU3Ma, TaK KPUMUHAIU3AIUS HE OTOXKACCTBIIACTCS C
pernpeccuBHOCTHIO. M TOT U IpyToii METO/ YTOJIOBHO-IIPABOBOIO PEry-
JUPOBAHUS MOXKET CriocoOcTBOBaTh peanusaiuu 11, Y npuHimmel, u
METO/IbI YTOJIOBHO-TIPABOBOT'0 PETYITHPOBAHUS CYIIECTBYIOT B €TUHOM
CUCTEME OOIIMX HavYall yrOJIOBHOTO MTPaBa HAPSAY C LEIbI0, 3a]ja4aMH,
GbyHKIUAMU.

B YK YPCP 1960 roga Opiiia mpegycMOTpeHa YroJOBHAs! OTBET-
CTBEHHOCTH 3a KieBeTy, a B YK VYkpaunst 2001 roga go 2014 roma
OTBETCTBEHHOCTH 3a TaKoe JesTHHE He OBbLIO MPEeIyCMOTPEHO. 3aKo-
HOM YkpauHbl «O BHECEHHHM U3MEHEHUU B 3akoH Ykpausbsl «O cy-
JIOYCTPONCTBE M CTaTyce Cy/ei» U MpolecCyaIbHBIX 3aKOHOB O JIOTIO0-
JTHUTETBHBIX Mepax 3aluThl Oe30macHocTH rpaxaan» Ne 721-VII ot
16.01.2014 roxa kneBera cHOBa ObliIa KPUMUHAJIM3UPOBaHa, a OTBET-
CTBEHHOCTH 3a Hee ObUIa mpeaycmotpena ct. 1511 YK Vipaunsl.

OO6mecTBO OypHO pearnpoBaio Ha uaMeHeHus YK YkpauHsl, CBsi-
3aHHBIC C KPUMHUHAIIM3AINCH KiIeBeThl, IKCTPEMHU3MA, YBEITUICHIEM
CaHKIUH 3a MMOCATATENILCTBO HA CIIEUAIBHOTO CyObeKTa (TpaBooxpa-
HUTEJEH, cynell, mpokypopoB). Ilox Bo3zaelicTBHEM 00IIECTBEHHOTO
pEe30HaHCca 3T U3MEHEHHUS TaK U He BOIUTOTHIUCH B KK3Hb. 28.01.2014
roja 3aKOH OTMEHSETCS U JeSTHUE, OXBAaThIBAEMOE COCTABOM KJIEBETHI
JeKPUMHUHAJTU3UPYeTcsi. [0CynapcTBO JenaeT NOMbITKU YPEeTryaupo-
BaHMsSI OTHOIICHUH ¢ MTOMOIIbI0 n3MeHeHnil YK YkpauHbl He TOTOMY,
YTO 3TO CaMbIif Jy4IIUH CIOCO0, a IOTOMY YTO HET JIPYTrOro BHIXOAA.

OO1mecTBeHHAsI OMACHOCTh KJIEBETHI M DKCTpUMHU3Ma 00yCiaB-
JMBaeTCsl OOIECTBEHHON OMAacHOCTHIO MECTa COBEPILEHHS TaHHOTO
nesHust. B Typuuu, Hanmpumep, CyIECTBYET MOHATHE OOIIeCTBEHHOM
OMACHOCTH MeCTa, KOTOpoe, B OOJIbIIEH CTEeleHH, CBA3aHO C TPOTH-
BOJICMCTBUEM TEPPOPUCTUUYCCKUM aKkTaM. B ciryyae YkpauHsl, TaHHBIE
JIeSTHYSI HEOOXOMMO OBLIO TIPECeyb, 0 KpaliHeH Mepe, yCTpalieHHEeM
YTOJIOBHOM OTBETCTBEHHOCTBIO, YTOOBI HE JOBECTHU JIO TPAXKIAHCKOM
BOWHBI U TEPPOPUCTHUYCCKUX AKTOB. ITO HHUKAK HE OBLIO CBSI3aHO C
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PeNpecCUBHOCTBIO, Y)KECTOUEHHEM, OTCYTCTBUEM I'YMaHU3Ma B OTHO-
LIEHWH JIMII, COBEPINAOLINX TaKUe IESIHUS.

B Poccuiickoit @enepanniv moxoxas CUTyalus ¢ 3TUM COCTaBOM
npectyruieHus. OTBETCTBEHHOCTD 3a KIIEBETY OblIa MpeaycMOTpeHa
crarbed 128 YK P® 1996 rona, a 7 nekadbps 2011 roma — nekpumu-
HajusupoBaHa, a 28 utond 2012 roma cHOBa KpUMMHAIM3HUpPOBaHA
(ctarps 128" peiictByromero YK P® 1996 roma mo cocTosHHIO HA
Imapra 2013 roza).

KineBeTy MOXKHO Ha3BaTh «IOTUTUYECKUM MPECTYINICHUEM», TaK
KaK HEOOXOIUMOCTh €€ KPUMUHAIU3AIUHN ¥ ICKPUMUHAITU3AI[UH BO3-
HUKaeT MO/ BO3JIeCTBHEM Pa3HBIX 3TAllOB HCTOPHUUECKOTO, COLUANb-
HO-TIOJIMTHUECKOTO Pa3BUTHSL, 11O/ BO3JEHCTBHEM OINpPENEICHHBIX I10-
JUTHYECKHUX mporeccoB. C yOUHCTBOM Takoe CIIOXKHO MPEJICTABUTH,
TaK Kak 00IECTBEHHAs OMIACHOCTh YOMICTBA ObllIa aKkTyalibHa 1 OyleT
aKTyaJbHa Ha MOCIEAYIONINX dTanax pa3BUTHA 001IecTBa. XOTS, ¥ 3TO
He akcuoma. s xurenei [Tamya-HoBoli-I BuUHEN H1010€ICTBO BHO-
nHe HopMaibsHOe siBienue. [lamya-HoBas-I'Bunes — equHcTBeHHAs B
MHUpE CTpaHa, IJie €CTh AENapTaMeHT MOJIHMINU, KOTOPBIN paccieny-
eT KaHHuOau3M. JII0ObIe CTBIYKM 3aKaHYUBAIOTCS KPOBOIIPOIUTHEM.
Jlromeit exsT ¢ ronona, Mo CIOKUBIICHCS TPAAUIINH, TIO PEIIUTHO3HBIM
MpPUYHHAM, YTOOBI 3aIlyraTh M MOKa3aTh CBOE MPEBOCXOACTBO. Boxkab
mwiemenn [lanya-Hosoii-I' Bunen yTBepkaaet, uro B bubnum ckazaHo
— He yOuii, po «He ek HUYero He ckazaHo. YenoBek Bceraa Haxo-
JUT OTIpaB/JIaHUE U MPUYHHY CBOUM IOCTYIIKaM, TpeOyeT r'yMaHH3Ma
OT APYTHX JIOAEH, b TOCYAapCTBa, HO CaM €ro He peaausyerT.

[Ipoteccyl KpUMHUHANIHU3AIUHN, ACKPUMUHAIU3AIUN HE TOJIKHBI
OBITh CTUXUWHBIMH, HAMIPABJICHHBIC HA OTPAaHUYCHHBIA KPYyT UHTEPE-
COB, a JIOJDKHBEI OBITh OOYCIIOBIICHBI PSIOM yciaoBuid. M Tonbko npu
WX COONIOICHUH TaKWe MPOIECCHl OyIyT COCOOCTBOBAThH COAIAHCH-
poBaHHOU peanuszauuu 11

CraHOBUTCA BCE TpYIHEE YACPKUBATH JIIOACH OT «HEXKENIaTelb-
HBIX» JIeSHUN, KpUMHUHAIU3AIUe: «JIUMUT Kapbl CBSI3aH UMEHHO C
COCTOSIHMEM Pa3BUTHA NOJIUTHUYECKON U TPABOBOM UAEOJIOTHH B rOCY-
napcte. imenno HecriocoOHOCTh K3 OBITh 3(h(heKTUBHBIM 3ai0KeHA
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COIIMAJIBHO, TaK KaK YeNOBEK CKIOHEH K HapyUICHHUIO 3alpeToBy [3,
c. 41].

YronoBHO-IIpaBoOBas MOJIUTUKA cTajla Ype3MEPHO T'yMaHU3UPOBa-
Ha B OTHOUICHUM JHIlA, COBEPUIUBIIETO mpecTyreHue. Ceituac cy-
miectByeT HeoOxoauMocTh B I, koTopsiil Ob1 OBl cOaTaHCHPOBAHO
HanpaBJIeH K CyObeKTaM yroJjOBHBIX NMPaBOOTHOIICHHMI. J[aHHOE TTO0-
JIO)KEHHE NTOJKHO PEan30BarhbCsl U MPU MEPEOCMBICICHUN YTOJIOB-
HO-IIPABOBBIX MEP.

Kpumunanuzanus nesHus Kak NpecTyIIeHUs U, COOTBETCTBEHHO
HAaKa3aHWE 3a 3TO JESHUE, TOJDKHO BOCIPUHHUMATHCS KaK MCKIIIOUE-
nue. H. Kpuctu npeanaraet cienyroniuii BEIXO/ U3 TaKOW CUTYyaIlUH:
«To, 4TO HENB35 MO3BOJIUTH HA TOCYJAPCTBEHHOM YPOBHE, BIIOJIHE BO-
3MOXKHO c/IeJIaTh Ha MECTHOM ypoBHe» [2, c. 170]. ITonbITkn MecTHO-
r0 yperyaupoBaHusi KOH(QIMKTOB BCTPEYAIOTCS U B YKpauHe (Heo(u-
[UATBHBIC CITYKOBI METUAIIVH, HAPOIHBIC JPYKUHBI, HATIPUMED), YTO
SIBJISIETCSI IOJIOKUTEIIBHBIM OIBITOM.

Urak, peanusanus rymaHu3Ma — JIOJDKHA COOTBETCTBOBATh CO-
BPEMEHHBIM pEaUsAM YTOJOBHOTO IpaBa, U HE MPEBPAIIATHCS B UH-
CTPYMEHT MEPCOHAJIU3UPOBAHHON OJHOCTOPOHHEN IOJIUTUKH, KO-
TOpasi HalpaBJCHA B OTHOIICHWU OJHOTO M3 CyOBEKTOB YTOJIOBHBIX
npaBooTHoOIIeHUH. «[IpaBo Ha TymMaHuU3M» JIMIA, COBEPIIMBILIETO
MPECTYIUICHUE CO CTOPOHBI TOCYNAapPCTBa («YEIOBEYHOCTRY) MEp yro-
JIOBHO-TIPABOBOTO BO3JICHCTBUS) JTIOJHKHO COOTHOCHTHCS C O0S3aHHO-
CTSAMH JIIOAEN OTHOCUTEIBHO JIPYT APYyTa, B OTHOLIEHUU IOCYyJapCcTBa
1 O0IIECTBA, C «IPABOM Ha TYMaHU3M» MOTEPIIEBIICTO, TPETHHUX JIHII
(4neHoB 001IecTBa) (YUST X UHTEPECOB NIPU HA3HAYCHHUU BUJIA U CTE-
IIEHU MEp YTOJIOBHO-IIPABOBOTO Bo3jelcTBus). HeoOxonumo mpume-
HSTh HMHBIC MEphl YTOJIOBHO-TIPABOBOTO XapakTepa (0CBOOOKICHUE
OT YTOJIOBHOM OTBETCTBEHHOCTH, YCIOBHOE€ OCYKIEHHUE), BHEAPATH
HOBBIC BUJIBI MEP YTOJIOBHO-TIPABOBOTO Xapakrepa (mpodarusi, oo1ie-
CTBEHHOE MOPHUI[AHUE, BBICHUIKA, KOMIICHCAIUS, PECTUTYIIH).

1. Konyenyis pechopmysarnts KpuminanvHoi ocmuyii Ykpainu: 3ameepodice-
Ha Yxazom Ipesudenma Yrpainu 6io 08.04.2008 [Enexmpornnuii pecypc].
— Peoicum docmyny : http://zakond.rada.gov.ua/laws/show/311/2008.

2. Kpucmu H. [Ipeoenvr nakazanus [Texem] / H. Kpucmu — M. : Ilpoepecc,
1985. - 179 c.



Tumodeesa J1.1O.

3. Tyasxoe B. O. Kpuminanvhe npago cyyacnocmi Kpuza OOKMpUHY 4y Kpu-
3a opucouxyiti [Texem] / B. O. Tynaxoe // Ilpaso Yrpainu. — 2010. — Ne
9. —C. 40-46.

4. Yyounckuu M. I1. Ouepku yeonosnou norumuxu. (Ilonsamie, ucmopis u
OCHOBHbISL NPOONIEMMbL Y20T06HOU NOIUMUKU KAKD COCTNABHOZ0 dNeMEH-
ma Hayku yeonosrozo npasa) [Texem] / M. I1. Yyounckuii — X. : Tunoepa-
Gusy Ilewamnoe oenoy, 1905. — 486 c.




